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專利制度及專利法(92)

發明之實質內容（四）
5. 美國專利法第251條中：
A. 依第一項之規定，欲修正已准專利而使之再發證，應符合下列條件：
a. 無欺瞞意圖：「人心隔肚皮」，有無欺瞞意圖，實難事後論定。實際世界裡，或當事人堅稱，絕無欺瞞情事；或代理人以名利、人格或來世為賭注，而代當事人論辯涉否欺瞞情事。美國人倒也乾脆，雖涉有疑義、如當事人宣誓絕無欺瞞意圖之情形，並非顯然離譜時，他人常難於此有所災難性攻擊；
b. 申請案生有錯誤之情事：專利如無錯誤，何須修正？
c. 申請案錯誤之內涵須為：
i. 說明書或圖式存有瑕疵；或
ii. 專利權人所主張者有所未洽；
d. 申請案內涵錯誤之程度，依前述情形分別為：
i. 致全部或部份失效或無效：失效(inoperative)也者，發明無以依應有或揭示原理動作之謂；無效(invalid)也者，按其已有揭露內容成分，發明實未具足符乎獲准專利之法定要件之謂；或
ii. 原專利申請專利範圍之內含或範圍，多或少（大或小）於根據該發明內容，專利權人有權得為主張者；
e. 專利權人須放棄專利權：專利權人須放棄原專利權並繳回原專利證書，以示誠實無欺、心中無瑕；
f. 申請人繳交法定費用：依使用者付費原理，專利權人使用國家機關，理應付運轉費用也；
g. 再發證之內容基礎：根據新修正之申請案所揭載者；
h. 再發證之限制：
i. 期限限制：在原專利未屆滿之期限內，損失之期限，乃原說明書欠妥所應付出之代價，「天下何有白吃之午餐」之謂歟？
ii. 內容限制：
I. 能准專利之內容，必已揭露於原專利之發明者；
II. 該再發證申請案不得引入任何新實質內容，此乃放諸四海而皆準之
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III. 專利本然原理之一也。
B. 依本條第二項，如已准之物事，包含不同個別部份，則得依申請人之請求，並於其為各該再發證專利繳付所需再發證費後，局長自得分別准予數個再發證專利。
C. 依本條第三項：
a. 因再發證專利申請案，事實上與一新申請案無異。然因「人乃感情動物」之故，原申請案既已准予專利，審查委員重為審查之際，難免拗不過感情之作弄，傾向於亦准予專利耳！故專利法中關於專利申請案之規定，自亦適用於再發證專利專利申請案，實乃當然；
b. 但如申請案非在尋求擴張原專利之申請專利範圍者，因於大眾並無明顯不良影響，故在未發現其他瑕疵情況下，使再發證申請案得由完整權限之受讓人提出申請並為簽署，似於節省相關當事人事功外，並無弊病，此本條項立法旨趣所在也。
　蔡清福　律師
(　交大航技系輪機組畢業
(　輪機高考及格
(　輪機甲種特考及格
(　台大法律系畢業
(　律師高考及格
(　東吳法碩甲組碩士
(　聖島專利商標事務所國外所
 　主任(71-74年)

(　理律法律事務所資深成員
　（75-76年）
(　各專利商標事務所
 　特約英文專利說明書撰稿及
 　顧問(77-80年)

D. (　創立道法法律事務所(81年~)
E. 依本條第四項，擴大原專利申請專利範圍之再發證專利，非於原專利核准兩年內申請，不得核准。按，熟習專利法者，早知一俟專利範圍公告後，依契約說之原理，雙方兌價內容已定。專利權人以技術公開交換國家於限期內，依公告所載申請專利範圍之排他權利。該公告權利範圍乃專利權人之權利禁區，他人本無以隨意逾越。反之，就社會公眾而言，因信賴官方文書之效力，扼腕於公告範圍之際，仍得悠遊於公告範圍之外。為期速使此一法律關係趨於法律夢寐以求之安定，本條項於擴大原專利申請專利範圍之申請一事，乃有二年除斥期間之限制。（待續）
生物科技上之概念與落實同存主義:

雙股螺旋之雙重標準(五)
-John M. Lucas, Ph.D.
    細胞組織一次讀取mRNA序列的三個基質，而將mRNA轉譯為蛋白質。每一組三基質資訊片段稱為一個密碼子(codon)，而每一個密碼子編碼成一特定的胺基酸。因為該四個基質中之每一個均可佔據一密碼子中之三個基質位置中之每一個，因此可能有64種密碼子。然而，因為自然界僅存在20種不同的胺基酸，因此有多個密碼子編碼成相同的胺基酸。此密碼子使用之重複性稱為豐餘(redundancy)或簡併(degeneracy) 。
所有活體均使用相同的核甘酸序列來對每一個胺基酸編碼成為統一碼。
因為有統一碼，一般的工作者在知道DNA或RNA序列之際，可立即了解一蛋白質胺基酸序列。反過來說，若已知一蛋白質胺基酸序列，則可決定出所有可能編成此碼的DNA序列。但由於簡併之故，若僅知胺基酸序列，一般的工作者無法確定細胞用以對蛋白質進行編碼的特殊核甘酸序列。
林淑貞 專利工程師
．淡江大學化工系
．淡江大學化學所碩士
1970年代因分離與操控相關基因特殊核甘酸序列編碼能力之發明與發現而開啟了現代分子生物的紀元。在1970年代早期，科學家從細菌中分離出酵素，可用以操縱DNA。有一類稱為限制核酸內切酉每(restriction endonuclease)或限制酉每(restriction enzyme)之酵素，可在所謂限制位置(restriction sits)處切斷特定的DNA序列。另一種酵素，結合酉每(ligase)，則使DNA末端接合或重新連結。在發現限制酉每與結合酉每後不久，科學家即發明了對DNA定序、化學合成DNA寡核甘酸、以及以雜交偵測核酸的方法。科學家亦發現細菌中的DNA分子可被切斷，插入外來DNA，再置回細菌中。該技術現在可用以從一物種中”切割”基因，然後將它們”黏”至這些稱為質體(plasmid)的小型的自我複製的細菌DNA序列中。此選殖或重組不同DNA序列的方法產生重組DNA之詞。
客戶常問集(三)
在我國之專利法規中，新型與發明除了在定義上有所不同外，其間仍存在有許多差異，
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而需要發明人在進一步做出申請新型或發明之決定前列入考慮。
(a) 對於進步性之審查標準不同

　　在專利法第20條第2項所述之內容「發明係運用申請前既有之技術或知識，而為熟習該項技術者所能輕易完成時，雖無前項所列情事，仍不得依本法申請取得發明專利。」與第98條第2項所述之內容「新型係運用申請前既有之技術或知識，而為熟習該項技術者所能輕易完成且未能增進功效時，雖無前項所列情事，仍不得依本法申請取得新型專利。」進行比較後，吾人可發現一明顯不同，即當審查委員認定發明申請案之技術手段為熟習該項技術者所能輕易完成時，便不予專利，但是當審查委員認定新型申請案之技術手段為熟習該項技術者所能輕易完成時，尚需證明其未能增進功效時方能判定不具專利要件。而上述規定反應到實際審查情形而言，即造成了新型專利之獲得較發明之獲得較為容易之粗淺結論。而這可做為發明人對於自己創作本身之評價高低所進行選擇之參考。
(b) 專利年限不同

曾振昌 專利工程師

 海洋大學電機系

　　在專利法第50條第3項所述之內容「發明專利權期限自申請日起算二十年屆滿」與第100條第3項所述之內容「新型專利權期限自申請日起算十二年屆滿」進行比較後可知，兩者之專利年限相差八年，而此差異則可以提供給發明人對於欲申請專利之技術手段之產品週期長短來進行考量。（待續）
關稅貿易總協定及北美自由貿易協定
對專利商標局實務的影響(4)
未能修正第102(g)條有致某些奇怪及不當後果之虞，早經表明。例如：考慮因他人能證明在北美自由貿易協定(NAFTA)國家之一發明日而輸掉競權的當事人。該當事人或將爭辯道：由於根據競權考量而駁回無可專利性區別之敗訴當事人的請求項並無習知技藝的基礎，因競權而喪失的實際相同請求項或竟可獲得美國專利。因為根據第102(g)條，該較早發明並非在本國完成，而在其他NAFTA國家之發明並非為習知技藝。
對第102(g)條之修正，不必然在阻止就可專利性不可區別的發明准予二專利給不同的當事人。競權之禁反言理論已被應用在類似的情況下，以避免此明顯不想要的結果。參照977 F.2d 1449, 24 USPQ2d 1448的Re Deckler案（1992年聯邦巡迴）。
蔡豐德 專利工程師
交通大學土木工程系
在Deckler案中，一申請人基於國外申請案申請日優先權之授與他一當事人而在一競權程序中敗訴，專利及商標局(PTO)認為競權判決阻止Deckler之取得涵蓋有相較於競權考量乃專利性無可區別的請求項之專利。聯邦巡迴總結謂：阻止Deckler請准相較於競權考量請求項而言，乃專利性無可區別之請求項的決定，係屬終審及附帶禁反言等既定原則之可允許援用。法院認為基於競權敗訴，伴隨其他習知技藝，並因相較於競權考量之請求項，乃為專利性無可區別的請求項，而依據專利法第103條應為顯而易見之情形，與本案有別。參照529 F.2d 1324, 188 USPQ 428的McKellin案(1976年CCPA)。（待續）
如何主張DNA和蛋白質組成物的申請專利範圍：
為何主張生物均等物的申請專利範圍可以鼓勵革新（ⅤIIII）
最近，聯邦巡迴法庭指出"雖然法規[35 U.S.C.§112]並未如此說，但是翔實需要說明書教導熟習該技藝人士製造和使用該發明而毋須'不當的實驗'….可能需要一些實驗非關重大；關鍵在於所需的實驗量是否'不適當'"。儘管一些實驗沒有使申請專利範圍無效是無庸置疑的，但是事實上該等實驗係屬不適當並不清楚。此為每個案例之特定事實中必須評估的因子（附註五）。

附註五：在In re Wand案例中，所主張的發明為"使用IgM同型之高親和性單株抗體來偵測B型肝炎表面抗原 ["HbsAG"] 的免疫分析方法"。Id. at 733, 8 U.S.P.Q.2d (BNA) at 1401。該說明書教導免疫老鼠以對抗HbsAG以及從免疫老鼠身上所分離出之淋巴球製造單株抗體的方法。該方法生產出IgG和IgM兩種高親和性單株抗體。因為發現IgM同型物具有不能預期的高敏感度和專一性，所以主張使用IgM同型物（其通常不適用於免疫分析）之方法。Id. at 734, 8 U.S.P.Q.2d (BNA) at 1402。在37 C.F.R.§1.132規定下，Wands提出宣誓，證明該方法具有再現
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性。該數據證明10種融合物中有6種生成可產生對HbsAG具有專一性之抗體的融合瘤細胞株，其中分離出143種"高結合物"。請參閱id. at 738, 8 U.S.P.Q.2d (BNA) at 1405。該143種當中有9種要作進一步的分析。在此9種當中，有4種具有適於實施所主張發明的親和性（亦即，109 M-1）。PTO以缺乏翔實的揭露內容而核駁該申請專利範圍，其認為因無法完全測試所儲存的細胞株，故無法證明他們之中的任何一種可產生具有結合親和性常數至少為109 M-1的IgM抗體。因此，143種融合瘤之中只有4種或2.8%被證明落在申請專利範圍之中。Wands主張因為143種當中被實際測試者有9種，且這當中的4種落在申請專利範圍中，所以成功率為44%。請參閱id. at 79, 8 U.S.P.Q.2d (BNA) at 1405。法院的大多數人同意其餘未作測試的134種融合瘤不應被認定為失敗："PTO的立場導致申請人製造和儲存且未作測試的融合瘤愈多則該申請人所得結果變得愈難預期之不合理結果"。Id. at 740, 8 U.S.P.Q.2d (BNA) at 1406。

在其不同的意見當中，站在PTO這邊的法官Newman堅決主張Wands未能翔實說明一般性申請專利範圍的幅度。請參閱id. at 741, 8 U.S.P.Q.2d (BNA) at 1407 (Newman, J.,意見不同)。對於Wands'從143種融合瘤當中只選出四種具有高親和性的抗體是非常不可能的統計分析，法官Newman認為：

張秀貞 專利工程師
．台灣大學農業化學系
．清華大學生物醫學所碩士

Wands無法….證明正確的觀點。問題在於是否Wands可藉由測試143種當中的9種（該委員指出隨機抽樣是不能成立的）以及從該9種當中找出4種具有所欲之性質而就最好的遺傳工程實驗可產生不可預期結果而論，來提供足夠的實驗支持所請求的申請專利範圍寬度。
根據法官Newman的說法，測定其餘抗體之親和性所需的實驗是不當的。

美國專利訴訟
第四部：提出訴訟
於美國專利訴訟一系列文章中的第四部，將涵蓋提出訴訟所涉的問題

外國公司的管轄

實際上, 一外國公司可於任一州，即該州
地方法院，被控專利侵害。唯一要件為應受送達訴紙與法院傳票，而由原告於提出訴訟後為之。


一外國公司可尋求移轉訴訟至一更便利的法庭地，或可當因在該州僅有最小交涉而違反正當訴訟程序時，反對該訴訟。這些初始步驟總是冗長，昂貴且對結果不能確定。

選擇法庭地

於1983年，隨美國聯邦法院之創立，乃得制止一種法庭地選擇。在此之前，某些地區的上訴法院遠比其他上訴法院更常認定專利無效。為選擇一有利的上訴法院之法庭地選擇方案因此已被去除。

其他形式的法庭地選擇仍然存在。原告可廣泛選擇地方法院以提出控訴。原告通常為專利權人，但是被告的公司可選擇提出一“宣誓判決”控訴。採取此作法的一個顯而易見的理由為選擇法庭地。

李秋成 專利工程師
．中央大學化工學士
．中央大學化工碩士

有些地方法院從提出至審判僅花很短的時間進行該案件。專利案件列於最複雜的案子中，且因此花最長的時間始能進入審判階段。去年某地方法院起訴後審判複雜的案子僅須七個月，然而許多地方法院花五十個月的時間始能審理他們複雜的案子。（待續）

南韓的智慧財產權保護（二）

B. By Kim & Chang

C. 立法過程與施行困難

為了妥善回應外國壓力，特別是來自美國以美國貿易法的「特別301」條款來控訴不適當保護智慧財產權的壓力，南韓已經通過許多新法來改善專利、著作權、營業秘密等所有人的權利。在這些新法之中，於1987年7月1日重新修訂了著作權法與專利法、於1992年12月15日施行新通過當成不公平競爭防止的一部份的營業秘密法、以及新法律條款來保護半導體佈局設計。
在討論這些法律的細節之前，必須先強調通過這些法律僅是達到瞭解保護智慧財產權目的所必要的第一步。讚嘆目前存有這些法律是沒有用的，必須要確實執行才能發揮功效。這話說起來簡單，但事實上執行智慧財產權比讓
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立法者通過這些法律困難多了。這現象在南韓尤其明顯，因為一般認為這些法律的通過主要是滿足外國利益的需求，而執行這些法律通常又會使外國廠商獲利並犧牲南韓廠商。這種負面的觀念不但充斥著當地媒體，並且不幸地也存在大多數南韓人心中，包括警察、檢察官與其他執行這些法律有關的各階層官員們。

趙慶泠 專利工程師
．清華大學材料學士
．臺灣大學材料碩士
儘管如此，我們仍不應該忽視短時間內的許多進步。由於為了使南韓經濟回歸正軌，智慧財產權必需被確實保護乃無可避免之經濟手段，越來越多證據顯示高階政府官員現在瞭解不能只通過法律還要使法律發揮作用。吾人對南韓可以通過執行面的考驗極有信心，如同通過立法面的考驗一般。然而，進步必需要靠廠商與相關政府為維護利益而持續的施壓來強化現有法律的執行。這意味著更多的案例必需被拿來考驗制度以暴露與看清缺失，並加以改進。
以下就來討論新法的一些特別領域與最近南韓智慧財產權的發展，並附帶在某些韓國法律特點與實務做評論。
歐洲均等學說（二）
By Christian Steil
2.2 三段教導


根據用以決定在1968年的專利法下的專利保護範圍之三段教導，侵權的問題乃由下列三步驟所決定:

1. 具有爭議的實施例是否落於該發明的直接實質內容內?
亦即是否在申請專利範圍之文義範圍內?

2. 若否，則該具有爭議的實施例是否落於該發明的實質內容內?

亦即是否為由熟習技藝人士在優先權日(毋須特別解釋)從申請專利範圍配合說明書、圖示及他的一般知識即可得知的技術教導(包括所謂的”尋常”等效)
3. 若否，則該具有爭議的實施例是否落於該專利的一般發明思想內?亦即是否包括於所謂的”粗略”等效與次組合?
2.3 理論上的例子

第六版
專利申請範圍的特徵
第一具爭議實施例的特徵
第二具爭議實施例的特徵
第三具爭議實施例的特徵
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b
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b
b
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=

對該發明的直接實質內容內的侵權

(第一部份)
=

對該發明的實質內容內的侵權

(第二部份)
=

對該一般發明思想內的侵權

(第三部份)

註: 上述例子只是對三段教導給予一簡略的概念。在其專利的最後時期，也就是依1968年的專利法 (PatG 1968)所提出申請的，皆在1995年12月31日失效，因此不必要詳細的研究它。
2.4 實際例子
在輪子尚未發明時，一個發明人詢問一位專利代理人以下的發明:

一裝置，其包含:
a)一輪轂 (1)，具有一圓形內徑
b)一輪緣 (2)，具有一圓形外徑
c)連接輪轂 (1) 與輪緣 (2) 的輪輻 (3)

d)輪轂的外圈圓形與輪緣的內圈圓形為同心圓狀排列。

現在，一個侵權者做出具輪轂之板輪:

這個“裝置”使用了特徵 a), b) 及 d)。然而，特徵 c) 並未實現，取而代之的是，該侵權者使用了一單元輪。
黃啟榮 專利工程師
．中央大學電機學士
這個爭議的實施例並未落在該發明的直接實質內容內(第一部份)，並且也不太可能落在該發明的實質內容內(第二部份)，然而，該單元輪很有可能落在一般發明思想內(第三部份)，有如申請專利範圍的次組合或子集合。
大陸地區「定金」制度之研究

三、定金之數額限制

　　　　大陸地區＜擔保法＞第９１條規定：「定金的數額由當事人約定，但不得超過合同標的額的百分之二十。」亦即定金之數額原則上由當事人自行約定，惟不得超過合同標的額的百分之二十，各國（如德國、日本及臺灣地區）關於定金之立法例亦無類似之規定，此亦
為臺灣地區民法定金制度與大陸地區＜擔保法＞定金制度最大區別之一（註），其立法目的係認如無最高金額之限制，則「在現實生活中往往出現一些不正常之現象，例如當事人約定之定金數額超過主合同標的額，或者定金所佔主合同標的額的比例過大，以致當事人利用高額定金牟取不正當利益，而與定金擔保的目的相悖」，惟如約定之定金數額超過主合同標的額百分之二十時之效力如何？大陸地區學者多認超過之部分無效，亦即主合同標的額百分之二十範圍內之定金合同仍屬有效。

四、定金之性質除當事人約定外，＜擔保法＞並無明文規定

　  定金，因其交付目的和作用之不同，通常分為如下四種:

（一）證約定金

　　  　　以定金之交付，作為證明合同之成立者，是為證約定金。此種定金不為合同成立的要件，僅以證明合同成立為目的。羅馬法定金通常有證約定金的性質，德國普通法及近代多數的立法，如澳大利亞、德國及瑞士等國都有這樣的規定。

（二）成約定金

　　  　　以定金之交付，作為契約成立要件者，是為成約定金，因此，需當事人因定金的交付，合同始成立，現行各國之立法例多採證約定金之制度已如前述，惟如當事人特約成約定金者，亦非不可。

（三）違約定金

　　　　　以定金之交付，作為債務不履行損害賠償之預定，是為違約定金，縱合同解除益得獨立存在，此種定金，與違約金同樣有間接強制債務履行之效力。

（四）解約定全

柯清貴 律師

· 東海大學法學士
· 律師高考及格
· 文化大學法碩寫論文中
　　　以定金之交付，作為保留合同解除權之代價者，是為解約定金。換言之，亦即如拋棄定金或加倍返還定金，其合同即告解除之意。在羅馬法，定金除當事人另有訂定外，不當然有解除權保留的效力。澳大利亞、德國、瑞士、前蘇聯民法也規定在當事人有特別訂定時，定金才有解除權的效力。只有法國、日本民法規定解約定金。(待續)

註釋：

大陸地區少數行政法規甚至對於定金之數額直接規定者，如＜建設工程勘探設計合同條例＞第７條規定，收取費用的勘察設計合同生效後，委託方應向承包方給付定金，勘察任務的定金為勘察費的３０％，設計任務定金為結算設計費２０％。
1993年南非新商標法（九）
11
核准
一項重要的發展在商標法及實務界，根據該法案，商標註冊之獲致核准者原本須被登錄為商標註冊之使用者，以確保商標之所有人獲得由其使用該標誌之利益，此一規定將不再是必要之要求。
法案中亦規定，已註冊之商標由非所有人，尤其是商標許可證所有人以外之任何人使用者，此種使用應被認定是獲允許之使用，且應進一步地被認定即為所有人之使用商標，而非其它人。
商標註冊之獲致核准者仍可能在一般情形下被登錄為商標註冊之使用者。此項登記之優點在於，當商標之所有人拒絕或疏忽於兩個月期限內提起侵害之訴訟程序，商標註冊之使用者將被賦予提起該訴訟之權利。因為，商標註冊使用者之登記，係由獲致核准登記為商標註冊使用者提出核准使用之初步證明。
12
商標未使用之登錄去除
曾琬鈴 法務專員
．台灣大學法律系司法組
1963年的62號法案中規定，權利受非法侵害之當事人得為撤銷一商標之申請人，基於未使用之理由而申請撤銷該商標者，僅需具有利害關係人之身分即可。
此一不甚繁重之要求將被用於決定該人是否具有必要之資格提起該撤銷之訴。
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南韓生物技術發明的寄存要件與申請專利範圍清楚程度之案例回顧（一）
- By Kim and Chang

壹、背景

    這個最高法院案例是有關於韓國寄存要件及生物技術專利的申請專利範圍之清楚性要件。此案例涉及了由一與促紅血球生成激素（Erythropoietin，EPO）相關的美國公司所提出之申請案，其中促紅血球生成激素乃是一種會刺激紅血球生成的天然蛋白質。此案例暴露出生物技術發明之審查委員目前所考慮之一些問題點。這些問題點包括有：寄存、適足的要件、申請專利範圍之清楚性、新穎性、發明性以及工業上的可應用性。
貳、事實

在此案例案中，申請人對一製備促紅血球生成激素之方法提出分割專利申請案。本案之申請專利範圍包含：
     1. 一製備促紅血球生成激素之方法包括有培養一隨重組DNA媒傳者而變性的哺乳類細胞，而此媒傳者含有一將在適當媒介中人類的促紅血球生成激素予以譯碼的整組基因DNA順序，以及分離具有促紅血球生成激素活性的醣蛋白。
     2. 如申請專利範圍第1項所述之一製備促紅血球生成激素之方法，其中用以將人類的促紅血球生成激素予以編碼的整組基因DNA順序是以下所列之DNA順序的一部份或全部。
‧‧‧所列舉之DNA順序‧‧‧
本申請案根據之專利法（Patent Act）第6-2條而被駁回，此條款規定：

李欣彥 專利工程師
．成功大學化工學士
．成功大學化工碩士
    “一專利申請案之發明相同於一較早專利申請案之說明書所揭露並已在該一較晚申請案申請之後被公告或公開之發明，該較晚申請案應不允專利。”

各國智慧財產權匯報

R F Browne 原著

歐洲專利於香港註冊

    香港專利系統改革報告提議對於任何已獲核准之歐洲專利得於香港註冊，而不限於指定英國者。一旦核准，專利將完全獨立於歐洲或中國系統，且將由香港法院執行。同時，新型專利系統亦被提議。

中國之服務標章
    中國之服務標章法自1993年7月1日起有效施行。於同年7月1日至9月30日間所提之申請案，均賦予相同之申請日，然其後之審查仍依該等申請案提出先後為據。


中國亦於1994年1月1日成為PCT會員國。

死海文卷（Dead Sea Scrolls）之著作權

    基督教早期文書之一，即所知「死海文卷」，之殘卷修補，已由以色列法院認定為一著作品。除拼湊殘片並修補該文卷外，原告運用其所涉獵之希伯來語言及文化知識，重繕遺失之段章。法院認為譯解古文並無創意，縱使該行為勞心費神。然而，對於遺失段篇之填寫確係創設著作權。因而核發禁令以抗發行人，並准予侵害原告法律及精神上權利之損害賠償。

    雖原告創作遺失段章，然有趣的是其貢獻僅限於意圖使原文重現之修補部份。

匈牙利侵權之刑罰
    於英國及西方國家對於著作權之侵害行為，並無刑事處罰規定。然而，匈牙利新立法引進侵害著作權乃係刑事犯罪之規定。一般得科以三年有期徒刑，而對於重大案件，則得增加至五年有期徒刑。此外，對於非故意或過失侵權者，亦得科以一年之有期徒刑。(待續)

林明燕　法務專員
東海大學法律系
法訊新知

韓國網域名稱（Domain Names）登記最新訊息

    韓國網際網域名稱登記管理之指導方針，於日前進行修正。

    韓國網路資訊中心（KRNIC）掌控關於當地網域名稱之登記及維持之所有事項。依先前KRNIC之政策，公司有資格登記其商號及其每一註冊商標為網域名稱，而無論該商標已否註冊於韓國或外國商標註冊單位。自1999年7月5日起，KRNIC進行政策性修正，放寬實體申請多重網域名稱之條件，而不限於其商號及商標。然而，存在於當地之要求仍有適用，且網域名稱申請人須於申請網域名稱登記時，提供公司執照或營利事業登記證。而個人僅得申請私人的網域名稱。
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    三個月未使用撤銷之規定仍有適用，即網域名稱自其登記之日起三個月內未使用者，KRNIC得撤銷之。

    此間，若不相關之第三人已獲與己營業相關商號或商標之網域名稱登記，為求該網域名稱能順利移轉至己公司，可能伴生相當花費及努力。鑑於實體申請多重網域名稱登記條件之政策擴充，若尚未申請該登記者，建議於第三人尚未捷足先登前，就現所擁有之所有相關商標及商號進行網域名稱登記之申請。若於韓國尚未有子公司或分公司者，於政策修正准予外國實體為網域名稱登記前，得暫委由特定韓國代理人以其名義代為登記。
Article 72 (3) of ROC Patent Law (2)

C. F. Tsai

Analyses and Discussions:

Knowing the above-mentioned interesting background, we would like to carefully discuss now the propriety of opinions shown in action and/or decision of administrative authorities including IPO, MOEA and Executive Yuan on Article 72(3) of ROC Patent Law hereinafter.  

While listing respectively all reasons alleged by administrative authorities to dismiss the 4 invalidating proceedings (hereinafter referred to as Proceedings) at the present stage, we would like to correspondingly propose immediately thereafter what we argue and think as follows:

1) Upon initiating Proceedings, the civil and criminal decisions had been respectively irrevocably rendered by the Supreme Court and Taiwan High Court and the criminal decision had been executed so that all legal interests ACC has have been irrevocably decided and no more recoverable.  Accordingly, Proceedings cannot meet with the requirements of Article 72(3) of the Patent Law and shall not be entertained;

Our arguments directed thereagainst are briefly quoted in the following:

A. The outcome of a single civil or criminal litigation does not necessarily present the historical reality of an event but involves in whether proofs have been duly deposed, whether attack and/or defense have been skillfully exercised and/or whether the litigation proceedings have been properly proceeded.  The event can be repetitively argued through different subject matters of court action (a term in the continental law, which corresponds to causes of action in the oceanic law).  Specifically, if a party loses in a civil or criminal litigation directed to the attack on and/or defense of a specific subject matter of court action (or cause of action), the party can legally initiate another civil or criminal litigation directed to the attack on and/or defense of another specific subject matter of court action (or cause of action);

B. It is true that after a particular civil or criminal litigation has been decided by the Supreme Court, there ensues the irrevocability on that particular civil or criminal litigation.  Accordingly, although there might be an irreversibility of the court decision on that particular civil or criminal litigation, it never represents there already is an irretraceability on the historical reality of the event;

C. Thus, even there exists an irrevocable decision for a particular civil or criminal litigation on a specific subject matter arguing the event, any one or any entity have no stand to conclude thereby that any body has been no legal interest with the event.

2) If Proceedings should be entertained as asserted by ACC incapable of proving there exists a recoverable legal interest, so far as all patent rights after their expirations or natural extinctions are concerned, the legal effect formed before their expiration or extinction will never become stable.  Accordingly, it is apparent that ACC claiming to have a recoverable legal interest through suffering from the irrevocable disadvantageous civil or criminal decision has confused the premise with the consequence or the cause with the result;

Our arguments directed thereagainst are briefly quoted in the following:

A. ACC never doubts but respects the irrevocability of decisions (hereinafter referred to as Decisions) on original civil or criminal litigations.  Nevertheless, it is equally possible or true for ACC to institute another civil or criminal litigations through another subject matter of court action to obtain irrevocable favorable decisions 
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thereon.  Legal effects of decisions on original or another civil or criminal litigations can simultaneously coexist and be respectively irrevocable where the latter ones might cause the former ones to be unenforceable;

B. The fact that Patent has ever existed is the basis or the premise of Decisions and is petitioned to be investigated by Proceedings.  In contrast, Decisions are the consequence of the fact that Patent has ever existed since the court here only deals with whether or not there is an infringement but is always blind as to whether the patent in concern is valid.  So far as Patent and Decisions are concerned, it should be clear which one is the premise or cause and which one is the consequence or result.  It should also be clear it is ACC or the administrative authority who or which has confused the premise or cause with the consequence or result.

3) There already exists irrevocability on Decisions.  ACC has no position to claim it has a recoverable legal interest on invalidating Patent simply because it may still institute a retrial proceedings on Decisions, in order that the irrevocability of decision will not become nonsense;

Our arguments directed thereagainst are briefly quoted in the following:

A. It should be easily discernible to differentiate the recoverable legal interest of a specific subject matter of court action from the recoverable legal interest of the event since as mentioned hereinbefore, the same legal event can be lawfully respectively disputed from different subject matters of court action simultaneously or at different times;

4) It is equally correct to believe that Decisions already are irrevocable and that it still exists with ACC a recoverable legal interest with respect to the event since without that event, ACC need not be decided to be liable for damages awarded by the court so that ACC must exist a recoverable legal interest on the event since according to technique presently available, it is still impossible for the human being to root an event out of the history.

5) According to ACC, if Proceedings are entertained, it is ‘possible’ that Patent will be invalidated by which it is again ‘possible’ to institute the retrial proceedings for Decisions by which it is in turn ‘possible’ to exclude the legal effect caused by the irrevocable Decisions….  Thus, what ACC has sought after merely relates to a series of ‘possible’;

Our arguments directed thereagainst are briefly quoted in the following:

A. Each of all ‘possible’ incidents referred to in the above relates to a legal interest since it has been repetitively made clear by precedents whether there exists a legal interest shall be formally judged;

B. To determine whether Proceedings shall be entertained only requires the existence of the first ‘possible.’  Even though administrative authorities have unfoundedly superimposed on Proceedings kinds of ‘possible,’ the fact that there exists for ACC a legal interest can in no way be scrubbed off;

C. It would seem that the administrative authority purposively intend to wreck this case in that it is readily apparent that if the first ‘possible’ is affirmed, it is necessitated that all the remaining ‘possible’ become definite so that there only is a ‘possible’ with no else.

6) The sentence that ‘there exists a recoverable legal interest through cancellation of [said] action’ as mentioned in Great Judge Conference Explanation No. 213 shall not be construed to include the situation that there exists a ‘possibility’ of instituting a retrial proceedings after the civil and criminal patent infringement litigations have been irrevocably decided;

Our arguments directed thereagainst are briefly quoted in the following:

A. Great Judge Conference Explanation No. 213 never expresses its inapplicability to the situation that there exists a ‘possibility’ of instituting a retrial proceedings after the civil and criminal patent infringement litigations have been irrevocably decided.  Even if we retreat to believe that the ‘recoverable legal interest’ does not include the ‘possibility’ of instituting a retrial proceedings, we cannot agree that the recoverable legal interest does not include the right for ACC to argue against the event from a different subject matter of court action;

On the contrary, according to ‘statutorily reserved principle’ which means whenever the ruling power desires to deprive some kind of right from a person, the government must have a statutory basis, without citing any kind of statutory basis, it is arbitrarily unfounded for the administrative authority to 

第十版
murmur or to cry to that effect;

B. Specifically, if Patent is invalidated, we can rest assured that ACC will succeed in the retrial proceedings by which we can rest assured again that all liabilities presently put on ACC can all be legally removed.

7) So far as the present legal status is concerned, the relevant civil and criminal litigations have been irrevocably decided and the administrative action on which judicial judgements are based has not been changed so that ACC cannot presently find reason for a retrial proceedings.  Since ACC cannot locate an existent retrial reason, it is extremely doubtful that ACC owns a legal recoverable interest.

Our arguments directed thereagainst are briefly quoted in the following:

A. The word ‘recoverable’ in the relevant clause of Article 72(3) of the Patent Law is an adjective and exactly means ‘it is possible to recover.’  Accordingly, Article 72(3) of the Patent Law only requires there is a possibility to recover ones’ legal interest other than a guarantee that one can recover his legal interest.  This is because the human being is so weak, fragile and tiny and must suffer during his life from kinds of faults and misfortunes.  It is thus impossible for any one on earth to guarantee in the future any specific happening which is to be decided by others and will occur only in the future;

B. Proceedings are initiated to seek changed the result of the administrative action allowing Patent so that it would be rootedly ridiculous for the administrative authority to reject entertainment of Proceedings by alleging that the administrative action on which judicial judgements are based has not been changed, since if the administrative action has been changed, how it will become possible to have Proceedings initiated?

8) Specifically, whether ACC has a recoverable legal interest on Proceedings shall be judged on whether ACC will gain a legal interest if ACC succeeds in Proceedings that has been repetitively clearly shown by precedents ruling ‘whether it is favorable [to the appellant] shall be formally judged at the time the action was taken.  Specifically, it is favorable [to the appellant] if the action appears to be favorable at the time it was taken.  An action is not to be determined after the court has rendered its decision to be favorable or unfavorable.’

9) According to the retrial provisions in Code of Civil Proceedings, a party having claimed or known without claiming the retrial reason or cause before the relevant litigation has been irrevocably decided is ineligible to institute a retrial proceedings.  In Former Proceedings having been irrevocably decided by the Administrative Court, ACC had argued Patent cannot meet with requirements of patentabilities.  If Patent has other violations in law, ACC should so argue before Former Proceedings were irrevocably decided.  ACC shall not cook up the pretext that there is a possibility of instituting the retrial proceedings for trying to meet with the requirement of ‘recoverable legal interest’ after the relevant litigation has been unfavorably decided, and trying to gloss over the unfavorable litigation result through its failure in proper attack and/or defense by initiation of Proceedings;

Our arguments directed thereagainst are briefly quoted in the following:

A. According to Code of Civil Proceedings, even a party knew a retrial reason that Patent is invalid before the relevant litigation has been irrevocably decided, it still is eligible to institute the retrial proceedings if it could not then submit what he knew as a legal retrial reason.  Specifically, although it strongly believes Patent is invalid, it could not submit its belief as a legal retrial reason.  It is only until the time when it can show to the court’s belief that Patent is invalid, can it use its belief before the court for the retrial proceedings;

B. It is true that in Former Proceedings, ACC has argued Patent is invalid, which, however, is irrelevant to the lawfulness of Proceedings in that evidences and/or facts used in Proceedings and Former Proceedings are different.  Accordingly, Proceedings can freely pass the scrutiny of Article 72(2) of the Patent Law.  When Proceedings can meet with the requirements of Article 72(2) of the Patent Law, it is naturally baseless for the administrative authority to utter any more what kind of fact has been argued in the past;  

C. Most importantly, according to the Patent Law, evidences and/or facts which are not submitted upon the initiation of an opposition or invalidation proceedings or within one month from the date of such initiation shall not be considered or 
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D. evaluated in the proceedings.  If the administrative authority obeys the law by which the administrative authority is assumed to abide without failure, how the administrative authority can divert ACC from following the law and, nevertheless, require ACC argue other violations in law by Patent in Former Proceedings before irrevocably decided since it is illegal for ACC to argue violations of law by Patent other than those extractable from evidences and facts initially submitted;

E. Even ACC intentionally delays the initiation of Proceedings until the patent infringement litigation was irrevocably decided, it is irrelevant to cook up a pretext for establishing a possibility of instituting a retrial proceedings for meeting with requirements of recoverable legal interest.  This is because litigation and administrative relief rights conferred by the Constitution impart freedom to ACC to decide when and/or whether Proceedings and/or retrial proceedings should be invoked.  It is terribly fine for ACC to decide the institution of Proceedings only after ACC found the Supreme Court, contrary to its anticipation or assertion, unexpectedly ruled against its favor;

10) The time when Proceedings should be initiated is totally free up to ACC.  Thus, the fact that Proceedings were not initiated until the patent infringement litigation had been irrevocably decided has nothing to do with glossing over the unfavorable litigation result.  Even if ACC desired to obviate the necessity of being liable for damages awarded by the court through its improper and insufficient attack and/or defense in the patent infringement litigation by initiation of Proceedings, it is beyond any kind of illegality.

11) If no deadline or time is set for the initiation of an invalidation proceedings after expiration or extinction of the patent right, a party receiving an unfavorable decision on the civil and/or criminal litigations can still institute ‘at any time’ the invalidation proceedings after expiration or extinction of the patent right, which will not only result in a serious harm so far as the maintenance of the legal order is concerned, but is easily exploited by the one who is suffering from an unfavorable decision to present a tool for interfering with or obstructing the effects an irrevocable decision should have;

Our arguments directed thereagainst are briefly quoted in the following:

A. As will become apparent from the above-mentioned ‘statutory reserved principle,’ any limitation on rights of the national must be statutorily provided.  Since there is no statutory deadline or time for initiation of the invalidation proceedings, any interested party including the one having received an unfavorable decision on the civil and/or criminal litigations can certainly ‘at any time’ institute the invalidation proceedings after expiration or extinction of the patent right;

B. Any action taken according to the justice or law will not in any way harm the legal order.  On the contrary, it is such unlimited statutory appeal system which effectively drains off kinds of social discontents including anger, complaint, disdain, grievance, grudge, grumble, hate, indignation, ire, rage, resentment, wrath against the society and/or the government.  Should there exist no such statutory appeal system, the society and/or the government will get collapsed or crumbled relatively easily;

C. Even the saint will sometime do wrong, not to mention the judge in the court.  If an irrevocable decision involves in an unjust factor, the party who receive the unfavorable decision surely has rights to argue against that decision according to the statutory provisions regardless of whether it is irrevocable;

12) ACC has litigated with GIC for more than 20 years and should have exhausted possibilities and its abilities to nullify Patent.  Accordingly, even ACC’s assertions are viable, what the fact shows is contrary to ACC’s declaration that ACC found reasons and evidences capable of invalidating Patent after expiration of Patent.

Our arguments directed thereagainst are briefly quoted in the following:

A. The saying ‘truth is uneasy to find’ is best interpreted by the present case.  It appears that the present case only involves in an easy legal problem, as outlined above, having called for so much struggling but has not been comfortably accepted by the administrative authority.  How can the administrative authority determine ACC had exhausted possibilities and its abilities for 
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nullifying Patent simply because ACC had disputed with GIC for more than 20 years?

B. It would appear that the administrative authority has somewhat moved its position to concede to state that ACC’s assertions might be viable.  It is, however, never realizable why it is impossible for ACC to be able to find reasons and evidences capable of invalidating Patent after its expiration?  As a simple exemplary reason, it was not possible until 1996, can ACC locate a competent firm, such as Deep & Far being then only of 4 years old, of enough mettle to strive against the present case.  It is equally hardly understandable by what kinds of reasons and evidences, the administrative authority takes the fact as contrary to ACC’s faithful and honest declaration;

C. Since its stipulation, Article 72(3) of the Patent Law finds no application.  If it still cannot be applied to Patent, it would appear that this article merely serves a function of decoration.

Conclusion:

Although it is extremely hard to tell how the present will evolve since it is now still pending before the Administrative Court, it is hardly possible for this firm to allow the present case to be lost even after all other elected participants have given up to struggle with the case since it is our indisputable belief that the 4 invalidating proceedings can certainly pass the scrutiny of Article 72(3) of ROC Patent Law.  Although it appears that nothing is impossible under the sun, we will endeavor after the justice before the Patent Law to look after the interested party as the law is originally enacted to be.

We can accept we are defeated because what we have attacked in briefs in Proceedings is unfounded or unconvincing after substantive examinations on Proceedings.  Nevertheless, it is impossible for us to take that Proceedings cannot pass the scrutiny of Article 72(3) of ROC Patent Law.  We cannot profess we must be right.  Also, we never surrender to evil force.  If what we think and insist in is in agreement with what the general public would like to take and believe, we will be evil if we do not succeed in making Proceedings into precedents properly applying Article 72(3) of the Patent Law.

＊＊＊＊＊
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